THE COMPTROLLER OENERAL

B THE UNITED STATES
WABHINGTAON, D.C. 20848

DECISION

Fit.e: B-~-215133 QaATE: July 23, 1984
MATTER CQF: Salongas, S«h.

RIGERT:

BEvan though protester’s bid ackaowledged
amenduent changing delivery period,
zontractiag agency properly rejected the
protestar’s bid az nonresponsive to the
amended delivery pericd since protester
inswrted original dalivery periocd on bid
form.

Balongas, S.4. {Balongas), protests the decision by the
Panama Canal Commission (PCC) to relect fte bid as non~-
respouwive and award to another firm under iavitation for
hids {IFB) No. P~84~9%, for kenl Block ecradles.

We deny the protest.

BCO rejected the Balungas bid becsuse it concluded that
Balongas had not uneguivocally committed {tself to deliver
the kesl bloek cradles within the time vequired. The IF8's
original delivery terms stated in pave:

“The Contractor shall deliver the asseabled
cradles, with connectors, at Contracior's
gxpense, G.1.F., to Cristobal, Republic of
Panama, not later than 1635 calendar davs
after Coatractor's receipt of notice of award
s 2« o» Lf a later delivery is offered than
required by this solicitation, it will bhe
rejected a3 nonresponsive.”

Balongas checked the propar box on the Bbid form to
indicate delivery "C.I.¥F. Cristobal, Republic of Panama”
and, on the line set aside for bidders to {fudicate the
number of days after receipt of written actice of award that
the bidder would deliver the cradles, Balongas typed in 163
days.” Prior to bid opening, PCC issued two amendments Lo
the IFB. Amendment No. 2 reduced the time for deliverias
from 163 days to 150 days. Balongas'® bid acknowledged both
amendments, but leftr the “165 days™ insertion unchanged.
Brcause PCC econcluded that Balongas was offeriang delivery in
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165 days and not 130 days as required by amendment No. 2,
PCC rejected the bid for faflure to comply with a material
term of the I¥B.

Balongas argues that by acknowledging amendment No. 2
and designating Cristobal as the place of delivery, it has
committed itself to delivery in 150 days. 1t claims that it
did not change the “165 days” insertion for fear that doing
so might affect the validity of the bid, Balongas further
believes that the "15635 days” inmsertion should be disregarded
28 superfluous bacasuse the amendment did not reguire bidders
to £411 in the delivery time. The protsster maintains that
it has bound itself to perform in accordance with all the
material terms of the IFB.

The test to he appliesd in determining the
responsiveness of g bid is whether the bid as zubmitted is
an offer to perform, without exception, the exact thing
called for in the invitation aznd upon aceceptance will bind *
the countrasctaor to perform in accordance with all the tearas
and conditiong thereof. 49 Comp. Ssn. $%3 {1970)., Our
Office has also held that a bid which does not conform to
the reguired delivery date i3 nonresponsive and that the
indicated delivery date may not be corrected after bid
opening evan though the date allegedly resulted from a
clerical error, Arvie Mfg. & Supply Co., B~210114, Jan. 4,
1983, 83~1 C.P.D. ¢ 10. When determining the responsivensss
of 2 bid, the controlling faetor is not whether the bhidder
inteads to be hound, but whether thig intentiocn is apparent
from the bid as submitted. The Entwistle Companvy, B~192990,
Feb. 1%, 1%79, 78~1 C.P.D, % 112,

The issue here is whether Balongas can be held legally
bound to perform the gontract ia accordance with the amended
delivery schedels, While there is no dispute that Balongay
properly acknowledged the amendment that established
delivery C.1.F. Cristobal in 130 davse, the bid was submitted
as a package. The acknowledgmeant has to be viewed along
with Balongas'® insertion of "165 days” on the line provided
on the bid form for delivery time. The inclusion of this
insertion creates doubt as to exasctly what delivery scheduls
Balongas has committed itself to meet. From the protester's
gstandpoint, at bast, there are two possible reasonable
interpretations concerning Balongas' proposed delivery date
and one is nonresponsive. Under thess circumstances, PCC
was required to reject the Balongas bid as nonvegponsgive
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since Balongas could not be held legally bound to -make
delivery 1u 150 days. See Unitron Incorporated, B-1%91273,
July 3, 1978, 78~2 £.P2,.D. ¥ 7. F¥inally, Balongas' failure
to change the "1865 days” imsertion was aot caused hy any IFB
laaguage, Iun fact, the IFB specifically {incorporated

standard form 33~4, which provides for btidders to make bid

chaagas.
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